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Appendix C 

 

GATT ANALYSIS REGARDING TRADE RESTRICTIONS IMPOSED PURSUANT TO 

THE PELLY AMENDMENT  

 

Once the Secretary of the Interior or Secretary of Commerce certifies that nationals of a foreign 

country are diminishing the effectiveness of an international program for endangered or threatened 

species, the President may direct the Secretary of the Treasury to prohibit the importation of 

products from the offending foreign country for an appropriate duration.1 Any trade restrictions 

the Secretary of the Treasury imposes must be consistent with U.S. obligations within the World 

Trade Organization (WTO).2 While the Pelly Amendment allows the United States to prohibit 

trade in any goods, Petitioners propose that the United States prohibit trade only in specimens of 

CITES-listed species with Mozambique. As described below, these trade restrictions would be 

consistent with the General Agreement on Tariffs and Trade (GATT), the WTO agreement that 

disciplines trade in goods.  

 

Prior dispute settlement panels have found that the Pelly Amendment itself is consistent with the 

GATT because it merely authorizes and does not require measures that may be inconsistent with 

the GATT.3 The dispute settlement panel in Tuna/Dolphin I found that “[b]ecause the Pelly 

Amendment did not require trade measures to be taken, this provision as such was not inconsistent 

with the General Agreement.”4 While the GATT contracting parties never adopted the 

Tuna/Dolphin I panel’s report, its logic remains sound and subsequent WTO jurisprudence does 

not indicate that a panel or the Appellate Body would reach a contrary conclusion.5 

                                                 
1 22 U.S.C. § 1978(2–4) (1999). 
2 Id. at § 1978. 
3 United States—Restrictions on Imports of Tuna, GATT Panel Report, GATT Doc. No. DS21/R, ¶¶ 5.30-5.34 (Sept. 

3 1991) (unadopted), reprinted in 1993 BDIEL AD LEXIS 1; 30 I.L.M . 1594 (1991) [hereinafter Tuna/Dolphin I]. 
4 Id. at ¶ 5.21. 
5 Panels have found unenforced quotas to violate Article XI of the GATT, because even an unenforced quota could 

change the conditions of competition. Japan—Measures on Imports of Leather, GATT Panel Report, L/5623, GATT 

B.I.S.D. (31st Supp.) at 94 (adopted May 15–16, 1984) (1985); see also Argentina—Measures Affecting the Export 

of Bovine Hides and the Import of Finished Leather, Panel Report, WT/DS155/R, ¶ 11.17 (Feb. 16, 2001) (stating 

that “[t]here can be no doubt ... that the disciplines of Article XI:1 extend to restrictions of a de facto nature.”). The 

Pelly Amendment is not analogous. The Pelly Amendment is designed to enforce the provisions of relevant existing 

multilateral environmental agreements and to protect those species within the scope of the agreement. As such, it 

does not force importers and exporters to adjust production or make other business decisions in light of one 
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With respect to specific trade restrictions adopted pursuant to the Pelly Amendment, which would 

likely be inconsistent with Article III or Article XI of the GATT, the exception found in Article 

XX(g) of the GATT would nonetheless justify the specific trade restrictions sought here. Article 

XX reads in relevant part: 

 

Subject to the requirement that such measures are not applied in a manner which 

would constitute a means of arbitrary or unjustifiable discrimination between 

countries where the same conditions prevail, or a disguised restriction on 

international trade, nothing in this Agreement shall be construed to prevent the 

adoption or enforcement by any contracting party of measures . . . 

 

(g) relating to the conservation of exhaustible natural resources if such 

measures are made effective in conjunction with restrictions on domestic 

production or consumption. 

 

For a measure to be consistent with the GATT, it must provisionally fall under a specific exception 

in Article XX, such as paragraph (g). If it is provisionally justified under an exception, it then must 

be consistent with the Article XX introductory clause, the chapeau.6 Section A below concludes 

that the trade restrictions taken pursuant to the Pelly Amendment on CITES-protected specimens 

would be consistent Article XX(g). Section B concludes that those trade restrictions would also be 

consistent with the chapeau of Article XX. 

 

A.   Trade Restrictions Taken Pursuant to the Pelly Amendment Are Consistent 

with Article XX(g)  

 

Under Article XX(g), WTO Members may impose a trade measure on other Members if the 

measure relates to the conservation of exhaustible natural resources and the measure is made 

effective in conjunction with restrictions on domestic production and consumption. Thus, GATT 

and WTO panels have established the following three-part test to satisfy the Article XX(g) 

exception: 

 

1.  The policy for which the disputed trade measure is invoked falls within the range of 

policies for conservation measures relating to exhaustible natural resources. 

2.  The measure “relates to” the conservation of that exhaustible natural resource.  

3.  The measure is made effective in conjunction with restrictions on domestic production 

or consumption.7 

 

                                                 
country’s quota or other regulatory requirements. To the contrary, it is designed to restore the agreed upon 

conditions of competition vis-à-vis those species falling within the scope of the relevant multilateral environmental 

agreement and subject to trade. 
6 United States—Standards for Reformulated and Conventional Gasoline, Appellate Body Report, WT/DS2/AB/R, 

at 22 (decided Apr. 29, 1996) (adopted May 20, 1996) [hereinafter Reformulated Gasoline]. 
7 See, e.g., Shrimp/Turtle I, supra note 209, at ¶ 127, 135, 143; see also United States—Restrictions on Imports of 

Tuna, GATT Panel Report, DS29/R, paras. 5.12, 5.28 (June 16, 1994) (unadopted). 
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The Pelly Amendment, including trade restrictions adopted pursuant to it [collectively referred to 

hereinafter as the “Pelly Amendment”], satisfies this three-part test. First, the Pelly Amendment 

establishes a policy of conserving exhaustible natural resources. Second, the Pelly Amendment 

relates to the conservation of that exhaustible natural resource. Third, the Pelly Amendment is 

made effective in conjunction with restrictions on domestic production or consumption.  

 

1.   The Pelly Amendment Establishes a Policy of Conserving Exhaustible 

Natural Resources 

 

The Pelly Amendment is a measure that establishes a policy of conserving exhuastible natural 

resources. The Pelly Amendment seeks to protect endangered and threatened species through 

implementation of, among other things, international endangered and threatened species programs. 

Species generally and rhinos and elephants specifically are clearly “exhaustible natural resources” 

within the meaning of Article XX(g). The Appellate Body has explained that “natural resources” 

include both living and non-living things.8 Moreover, the Appellate Body in Shrimp/Turtle I 

emphasized that living resources are also “exhaustible natural resources” within the meaning of 

Article XX(g): 

 

We do not believe that “exhaustible” natural resources and “renewable” natural 

resources are mutually exclusive. One lesson that modern biological sciences teach 

us is that living species, though in principle, capable of reproduction and, in that 

sense, “renewable”, are in certain circumstances indeed susceptible of depletion, 

exhaustion and extinction, frequently because of human activities. Living resources 

are just as “finite” as petroleum, iron ore and other non-living resources.9 

 

In addition to sea turtles,10 prior WTO and GATT trade panels have concluded that clean air,11 

tuna,12 herring, 13 and salmon14 are exhaustible natural resources.  

 

The Pelly Amendment seeks to protect the range of species protected by CITES, the International 

Convention for the Regulation of Whaling, and other fisheries and endangered and threatened 

species programs. CITES by its very nature relates to exhaustible natural resources: it establishes 

a regime of international cooperation to protect from overutilization due to trade those species that 

are threatened with extinction (Appendix I species) or which may become so unless trade is strictly 

regulated (Appendix II species). Rhinos and elephants symbolize the precarious existence—the 

exhaustible nature—of many species. As noted in Section III of this petition, unsustainably high 

levels of poaching threaten the continued existence of these species.  

                                                 
8 Shrimp/Turtle I, supra note 209, at ¶ 131. 
9 Id. at ¶ 128. 
10 Id. at ¶¶ 128-131. 
11 Reformulated Gasoline, Appellate Body Report, supra note 211, at 19. 
12 United States—Prohibition of Imports of Tuna and Tuna Products from Canada BISD 29S/91, adopted February 

22, 1982, ¶ 4.9; Tuna/Dolphin I, supra note 485, at ¶¶ 5.30-5.34; United States—Restrictions on Imports of Tuna, 

GATT Panel Report, DS29/R, ¶ 5.15 (June 1994), reprinted in 33 I.L.M. 839 (1994) (unadopted) [hereinafter 

Tuna/Dolphin II]. 
13 Canada—Measures Affecting the Exports of Unprocessed Herring and Salmon, 35S/98, adopted March 22, 1988, 

¶ 4.4 [hereinafter Herring/Salmon]. 
14 Id. 



EIA Petition to Certify Mozambique: Pelly Petition 

June 27, 2014 Page 4 

 

 

The United States recognizes the precarious conservation status of rhinos and elephants, including 

the threat of exhaustion. Further, the United States bars trade in rhino parts under the Endangered 

Species Act15 and the Rhinoceros and Tiger Conservation Act.16 It also has a national policy on 

ivory trade as dictated by the African Elephant Conservation Act.17 The international community 

has also acknowledged the plights of rhino and elephants, as described in Section III. Rhinos and 

elephants are clearly the types of exhaustible natural resources that the Pelly Amendment aims to 

protect. 

 

2.   The Pelly Amendment “Relates to” the Conservation of Exhaustible 

Natural Resources 

 

The Pelly Amendment is also a measure “relating to” the conservation of exhaustible natural 

resources within the meaning of Article XX(g). The Appellate Body has determined that the 

relevant relationship to analyze is not solely the relationship of the trade restriction itself to 

conservation, but rather the general structure and design of the measure as it relates to 

conservation. The general structure and design of the Pelly Amendment and trade restrictions taken 

pursuant to it clearly “relate to” conservation of exhaustible natural resources. 

 

The Appellate Body has clearly stated that whether a measure “relates to” conservation is 

determined based on an analysis of the measure “as a whole,” not just the trade restriction found 

to be inconsistent with the GATT. In Reformulated Gasoline, the Appellate Body evaluated 

whether the baseline establishment rules for gasoline, “taken as a whole,”18 related to the policy 

objective. According to the Appellate Body, this broader review of a measure is necessary because 

the GATT-inconsistent trade restrictions cannot be “totally divorced from other sections of the 

Gasoline Rule which certainly constitute part of the context of these provisions.”19 Using this 

analytical framework, the Appellate Body analyzed the relationship between the rules for 

establishing baseline pollutant levels in gasoline and the goal of conserving clean air; it did not 

analyze whether the GATT-inconsistent baseline rules were needed to conserve clean air. It 

concluded, using this broader framework, that the rules for determining baseline pollutant levels 

were designed to allow scrutiny and monitoring of compliance with the “non-degradation” 

requirements and that the lack of baselines of some sort would make scrutiny impossible. Without 

this scrutiny, the policy objective of “stabilizing and preventing future deterioration of the level of 

air pollution prevailing in 1990, would be substantially frustrated.”20 By evaluating the measure 

taken as a whole, the Appellate Body concluded that the baseline establishment rules were 

substantially related to the policy objective and thus to the conservation of exhaustible natural 

resources and not “merely incidentally or inadvertently aimed at the conservation of clear air.”21  

  

As in Reformulated Gasoline, the Appellate Body in Shrimp/Turtle I examined the “relationship 

                                                 
15 Endangered Species Act, 16 U.S.C. §§ 1531–1544. 
16 Rhinoceros and Tiger Conservation Act, 16 U.S.C. §§ 5301–5306. 
17 African Elephant Conservation Act, 16 U.S.C. §§ 4201-4245. 
18 Reformulated Gasoline, Appellate Body Report, supra note 211, at 19 (emphasis added). 
19 Id. 
20 Id. (emphasis added). 
21 Id. 
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between the general structure and design of the measure … and the policy goal it purports to 

serve.”22 It asked whether the measure as a whole “related to” conservation instead of the import 

ban only. In that case, the measure at issue was Section 609, which imposed an import ban on 

shrimp harvested with commercial fishing technology that may adversely affect sea turtles. Section 

609 allowed a country to be certified to import shrimp into the United States if 1) that country’s 

environment does not pose a threat of incidental taking of sea turtles in the course of the 

commercial shrimp harvesting or 2) the country adopts a regulatory program that is comparable to 

the U.S. program and the incidental take is also comparable to the average rate of U.S. vessels. 

The Appellate Body concluded that Section 609 taken as a whole directly related to the goal of 

conserving sea turtles; it was “not a simple, blanket prohibition.”23 In addition, Section 609, in its 

structure and design, was “not disproportionately wide in its scope and reach in relation to the 

policy objective of protection and conservation of sea turtle species.”24 The Appellate Body 

concluded: 

 

The means are, in principle, reasonably related to the ends. The means and ends 

relationship between Section 609 and the legitimate policy of conserving an 

exhaustible, and, in fact, endangered species, is observably a close and real one, a 

relationship that is every bit as substantial as that which we found in United States–

Gasoline between the EPA baseline establishment rules and the conservation of 

clean air in the United States.25 

 

Two significant aspects of the Appellate Body’s analysis emerge from Reformulated Gasoline and 

Shrimp/Turtle I. First, the Appellate Body did not require a direct nexus between the import 

restriction and the protected resource; that is, the United States was not required to bar the 

importation of sea turtles to conserve sea turtles. Instead, the Appellate Body asked whether “the 

means are, in principle, reasonably related to the ends.”26 Thus, the Appellate Body in 

Shrimp/Turtle I concluded that import restrictions on shrimp along with the imposed certification 

regulations were reasonably related to sea turtle conservation given the circumstances of the case: 

sea turtles are likely to be intercepted in a commercial shrimp fishery.27 Second, the Appellate 

Body concluded that the actual import restriction constitutes just one consideration in the 

evaluation of whether a measure “relates to” the conservation of an exhaustible natural resource. 

The main determination is based on whether the general structure and design of the measure is 

reasonably related to the policy goal. 

 

Viewed in light of these two aspects of the Appellate Body’s jurisprudence, the Pelly Amendment 

                                                 
22 Shrimp/Turtle I, Appellate Body Report, supra note 209, at ¶ 137 (emphasis added). A WTO panel has also 

examined the “structure and design” of the entire measure for assessing whether a measure is “necessary” for the 

protection of human, animal, or plant life or health under Article XX(b). European Communities—Conditions for 

the Granting of Tariff Preferences to Developing Countries, Panel Report, WT/DS246/R, ¶¶ 7.201–7.202 (published 

Dec. 1, 2003) (adopted Apr. 20, 2004)[hereinafter EC—Tariff Preferences]. This part of the Panel’s report was not 

appealed. European Communities—Conditions for the Granting of Tariff Preferences to Developing Countries, 

Panel Report, WT/DS246/AB/R (published Apr. 7, 2004) (adopted Apr. 20, 2004). 
23 Shrimp/Turtle I, Appellate Body Report, supra note 209 at ¶ 141. 
24 Id. 
25 Id. 
26 Id. 
27 Id. at ¶ 140. 
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and any trade restrictions taken pursuant to the Pelly Amendment to protect rhinos and elephants 

“relate to” the policy goal of conserving exhaustible natural resources. The Pelly Amendment is 

intended to “reduc[e] the alarming international trade in endangered and threatened species” by 

providing the President “with authority to encourage other nations to comply with [CITES].”28 In 

other words, the goal of the Pelly Amendment is to conserve exhaustible natural resources, such 

as rhinos and elephants, that are regulated by CITES (as well as other endangered and threatened 

species programs or fisheries agreements).  

 

To accomplish the goal of conserving species, the Pelly Amendment establishes a two-step general 

structure and design. First, the Secretary of the Interior or Secretary of Commerce must determine 

that nationals of a foreign country are diminishing the effectiveness of an international program 

for endangered or threatened species. Only after this finding is made may the relevant Secretary 

recommend trade restrictions to the President. Second, the President may then prohibit the 

importation of goods from the offending country.  

 

In the current situation, nationals of Mozambique are engaging in the killing and trade of rhinos 

and elephants in a manner that diminishes the effectiveness of CITES. As described fully in Section 

III, Mozambicans are widely known to be engaging in the illegal killing of rhinos in South Africa 

and of elephants primarily in the northern regions of Mozambique. Additionally, Mozambique, 

because of its weak enforcement, lax laws, open markets, and high levels of corruption is 

increasingly a known entrépot for illegal trading of rhino horn and elephant ivory. As also 

discussed in Section III, Mozambique has a long history of not complying with CITES or with the 

requests of the CoP. Despite being a party since 1981, Mozambique has yet to adopt adequate 

implementing legislation, and it regularly fails to respond to requests for information and routinely 

ignores or disregards reporting deadlines.  

  

The continuing illegal killing of and trade in rhinos and elephants, as well as the failure to comply 

with CITES resolutions, highlight that Mozambique is jeopardizing exhaustible natural resources 

and diminishing the effectiveness of CITES. The Pelly Amendment’s certification process, which 

comes with the threat of trade restrictions and considerable diplomatic efforts, has often 

encouraged countries to implement their international obligations to conserve exhaustible natural 

resources.29 When certification alone is inadequate, the Pelly Amendment reinforces its policy 

objective by allowing the President to impose trade restrictions. Thus, the trade restrictions 

themselves are just one element of the Pelly Amendment process, which is designed to encourage 

a country to comply with its international obligations to conserve exhaustible natural resources.  

 

A unique aspect of the Pelly Amendment is that it generally cannot target its trade restrictions in 

the same way that the Shrimp/Turtle regulations linked the conservation of sea turtles to the 

product and activity that causes sea turtle mortality: shrimp and shrimping. With respect to rhinos 

and elephants, both the international community through CITES and the United States through its 

                                                 
28 H.R. No. 95-1029, 95th Cong., 2d Sess. (1978), reprinted in 1978 U.S.C.C.A.N. 1768, 1773. 
29 Steve Charnovitz, Environmental Trade Sanctions and the GATT: An Analysis of the Pelly Amendment on Foreign 

Environmental Practices, 9 AM. U. J. INT’L L. & POL’Y 751 (1994)(reviewing the success of the Pelly Amendment 

up to 1994); see also Gene S. Martin, Jr., & James W. Brennan, Enforcing the International Convention for the 

Regulation of Whaling: The Pelly and Packwood –Magnuson Amendments, 17 DEN. J. INT’L L. & POL’Y 293, 298-

308 (1989).  
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own legislation already prohibit trade in rhino horn and elephant ivory for primarily commercial 

purposes. Thus, other trade restrictions are the only reasonable means to achieving the policy 

objective of conserving rhinos and elephants.30 By linking Mozambique’s diminishment of CITES 

to trade restrictions on CITES-listed specimens, the United States establishes the “reasonable” or 

“substantial relationship” between means and ends that the Appellate Body has called for. That 

link would also ensure that the Pelly Amendment is “not disproportionately wide in its scope and 

reach in relation to the policy objective.”31  

  

The link proposed here is simply a variation of the general rule established in Shrimp/Turtle I and 

other cases. In Shrimp/Turtle I and Tuna/Dolphin, the product subject to import restrictions related 

to the resource to be conserved because the harvest of the product affected the resource to be 

conserved. In the present circumstances, rhinos and elephants are killed for personal use and 

benefit, not incidentally killed as part of some other economic activity. As such, it is impossible to 

find a product that has an economic relationship with rhinos or elephants that is similar to the 

relationships relevant to Shrimp/Turtle I and Tuna/Dolphin. Nonetheless, a trade restriction on all 

CITES-protected specimens has an important treaty relationship with rhinos and elephants. This 

relationship is arguably stronger, but is certainly no less strong, than the economic relationship at 

issue in Shrimp/Turtle I and Tuna/Dolphin. Indeed, because the purpose of the Pelly Amendment 

is to promote implementation and compliance with CITES, the imposition of trade restrictions on 

CITES-protected specimens would have the “substantial relationship” of means and ends that the 

Appellate Body has required. Moreover, with the dramatic surge in rhino and elephant poaching 

and illegal trade in specimens of these species and with Mozambican nationals at the center of this 

activity, trade restrictions under the Pelly Amendment may be the only reasonable means to protect 

rhinos and elephants from the continuing slaughter.  

 

In sum, the Appellate Body has emphasized the importance of considering the general design and 

structure of the measure as a whole and whether the measure as a whole relates to the legitimate 

policy objective of conserving exhaustible natural resources. As such, trade restrictions are just 

one element to consider when determining whether a measure relates to the policy objective. The 

Pelly Amendment as a whole clearly relates to the conservation of rhinos and elephants. In 

addition, the means it uses to achieve the policy goal, trade restrictions in CITES-listed specimens 

to promote the enforcement of CITES, is also directly related to conservation of rhinos and 

elephants because imposing such trade restrictions will incentivize Mozambique to improve its 

implementation of its CITES obligations, thus securing a more effective conservation program for 

rhinos and elephants under CITES.  

 

3.   The Pelly Amendment Is Made Effective in Conjunction with 

Restrictions on Domestic Production and Consumption 

 

The Pelly Amendment and trade restrictions taken pursuant to it are made effective in conjunction 

with U.S. restrictions on domestic production and consumption of rhinos. The Appellate Body in 

Reformulated Gasoline explained that the clause “made effective in conjunction with” is “a 

                                                 
30 Similarly, in the case of whales, no member of the International Whaling Commission may kill any whale for 

commercial purposes. CITES prohibits all trade in whale products. Thus, import restrictions on whale products 

would be totally ineffectual. 
31 Shrimp/Turtle I, Appellate Body Report, supra note 209, at ¶ 141. 
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requirement of even-handedness in the imposition of restrictions, in the name of conservation, 

upon the production or consumption of exhaustible natural resources.”32 However, identical 

treatment of the domestic and imported products is not a requirement.33  

 

The Appellate Body has clarified that Article XX(g) does not require the trade restrictions on 

domestic production or consumption to be found in the same law as the restrictions on 

importation.34 In Shrimp/Turtle I, the Appellate Body found that domestic regulations under 

Section 609 and the Endangered Species Act (ESA) were sufficiently effective counterparts to the 

Section 609 import restrictions. Section 609 domestic restrictions alone would not have satisfied 

the requirement because, in and of themselves, they were not restrictive enough. However, because 

the ESA imposed additional domestic restrictions two years earlier, the ESA and Section 609 

together imposed sufficient restrictions on domestic production and consumption to meet the 

requirement of even-handedness. 

 

While the Pelly Amendment itself does not restrict U.S. citizens from taking, killing or trading 

rhinos and elephants, the ESA and other legislation does. The ESA generally implements CITES 

for the United States.35 It also prohibits the taking, killing, harming, and harassing of, and trade in, 

endangered species36 like rhinos and elephants. This law applies to international trade and 

interstate commerce. The ESA also makes it unlawful to sell or offer to sell in interstate or foreign 

commerce any endangered species37 and to deliver, receive, carry, transport, or ship endangered 

species in interstate or foreign commerce in the course of a commercial activity.38 The ESA further 

bars import and export for captive breeding purposes unless the specimen was held in captivity 

prior to the date the ESA came into force or the date of publication of a final regulation to list a 

species as endangered. The ESA provides only limited exceptions to these prohibitions.39 For 

example, a private landowner may submit a Habitat Conservation Plan that minimizes and 

mitigates the impacts of the take. If the Secretary of the Interior approves this plan, the landowner 

can receive an incidental take permit. Another exception is for federal agencies; if a federal agency 

proposes an action to the Endangered Species Committee and the Committee finds that the benefits 

of the action outweigh the benefits of conserving the species and that there are no other reasonable 

alternatives to the action, then the federal agency may receive an exemption from the law.40  

 

For rhinos, the Rhinoceros and Tiger Conservation Act (RTCA) also “[p]rohibits the sale, import, 

or export, or the attempted sale, import, or export, of any product, item, or substance (product) 

intended for human consumption or application, containing, labeled or advertised as containing, 

and substance derived from any species of rhinoceros or tiger.”41 The ESA and the Lacey Act only 

apply to international trade and interstate commerce. As such, the RTCA fills a gap by applying 

                                                 
32 Reformulated Gasoline, Appellate Body Report, supra note 211, at 21. 
33 Id. 
34 Shrimp/Turtle I, Appellate Body Report, supra note 209, at ¶ 144. 
35 16 U.S.C. § 1537a. 
36 16 U.S.C. § 1538(a). 
37 Id. § 1538(a)(1)(F). 
38 Id. § 1538(a)(1)(E). 
39 16 U.S.C. § 1539. 
40 Id. 
41 16 U.S.C. § 5305(a). 
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its prohibition to intrastate trade.42 It also supports conservation through funding, programs, habitat 

management, campaigns, and other measures.43  

 

The ESA and the RTCA are substantial restrictions on the domestic production and consumption 

of rhino horn and other rhino parts; however, the United States has gone further than this in its 

domestic legislation. For one, the Lacey Act makes it illegal to falsify information, records, or 

accounts in regards to species that have been imported, exported, transported, sold, purchased, or 

received in interstate or international trade unless it has already been cleared through a U.S. Fish 

and Wildlife Service inspection.44 This practice further decreases illegal international trade in rhino 

horn and other rhino parts because most packages containing rhino horn derivatives seized are 

clearly labeled as medicine containing rhino horn.  

 

For elephants, the prohibitions of the ESA are supplemented by the African Elephant Conservation 

Act (AECA) and new regulations. The AECA requires the Secretary of Interior to impose a 

moratorium on the importation of raw and worked ivory from an ivory producing country that does 

not have an approved African elephant conservation program.45 It further prohibits the export of 

raw and worked ivory and the import of worked ivory, other than personal effects, from any 

country unless that country has certified that such ivory was derived from legal sources.46 It also 

establishes the African Elephant Conservation Fund to finance conservation programs of African 

countries to protect the African elephant.47 New rules and regulations will ban commercial imports 

of ivory as well as elements of domestic ivory trade.48 

 

These domestic laws clearly show that any Pelly Amendment measures are operating in 

conjunction with restrictions on domestic production and consumption. Moreover, the significant 

restrictions imposed by the ESA and the RTCA on U.S. citizens clearly show that any trade 

sanctions imposed by the Pelly Amendment will be applied in an even-handed manner. 

 

B.   The Pelly Amendment, and Trade Restrictions Taken Pursuant to It, Are 

Consistent with the Chapeau of Article XX 

 

Once provisionally justified under one of the Article XX exceptions, such as paragraph (g), the 

measure must also be found to be consistent with the Article XX chapeau. The chapeau consists 

of three requirements: 

 

1.  The measure must not be applied in a manner that would constitute a means of arbitrary 

discrimination between countries where the same conditions prevail. 

 

                                                 
42 16 U.S.C. § 1538(a)(1)(F) (making it unlawful to “sell or offer for sale in interstate or foreign commerce any such 

species.). 
43 16 U.S.C. § 5304. 
44 16 U.S.C. §§ 3371-3378. 
45 Id. §§ 4222.  
46 Id. §§ 4223. 
47 Id. §§ 4203, 4212. 
48 For more information on pending changes to U.S. law and regulations, see 

http://www.fws.gov/international/travel-and-trade/ivory-ban-questions-and-answers.html.  

http://www.animallaw.info/statutes/stusfd16usca3371.htm
http://www.fws.gov/international/travel-and-trade/ivory-ban-questions-and-answers.html
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2.  The measure must not be applied in a manner that would constitute a means of unjustifiable 

discrimination between countries where the same conditions prevail. 

 

3.  The measure must not be a disguised restriction on international trade. 

 

Four important principles frame the interpretation of the chapeau. First, the Appellate Body in 

Shrimp/Turtle I explained that the preamble to the WTO Agreement provided useful insight into 

interpreting whether or not these conditions of the chapeau are met. The first paragraph of the 

WTO Agreement’s preamble states the desire to “protect and preserve the environment and to 

enhance the means for doing so in a manner consistent with [the Member’s] respective needs and 

concerns at different levels of economic development.” That language “must add colour, texture 

and shading” in the interpretation of the WTO Agreements, including Article XX’s chapeau.49 As 

such, the purpose of the chapeau is to prevent a country’s abuse of the provisional exceptions under 

Article XX by ensuring that the application of any measure imposed pursuant to a legitimate policy 

objective is exercised in good faith for attainment of that policy objective. In other words, “the 

measures falling within the particular exceptions must be applied reasonably, with due regard both 

to the legal duties of the party claiming the exception and the legal rights of the other parties 

concerned.”50 

 

Second, the Appellate Body in Retreaded Tyres emphasized that a delicate balance exists when 

analyzing the rights of a Member under substantive WTO provisions and the right of a Member to 

invoke an Article XX exception.51 When evaluating this balance, the Appellate Body in 

Shrimp/Turtle I said and in Retreaded Tyres confirmed that “[t]he location of this line of 

equilibrium, as expressed in the chapeau, is not fixed and unchanging; the line moves as the kind 

and the shape of the measures at stake vary and as the facts making up the specific cases differ.”52 

In other words, the analysis is extremely fact intensive; what is arbitrary and unjustifiable in one 

situation may not be arbitrary or unjustifiable in another. Where, as here, a measure is designed to 

protect an endangered species, the line should move to allow a greater range of trade restrictions. 

 

Third, “[t]he focus of the chapeau, by its express terms, is on the application of a measure.”53 When 

analyzing whether a measure is applied so as to constitute arbitrary or unjustifiable discrimination, 

the analysis should focus on whether there is a legitimate cause or rationale for the application of 

the measure that results in discrimination. A legitimate cause or rationale for any discrimination, 

however, must bear a rational connection to the objective falling within the purview of a paragraph 

of Article XX.54 In other words, any discrimination under Article XX(g) must relate to the 

                                                 
49 Shrimp/Turtle I, Appellate Body Report, supra note 209, at ¶ 153. 
50 Reformulated Gasoline, Appellate Body Report, supra note 211, at 22. 
51 Brazil—Measures Affecting Imports of Retreaded Tyres, Appellate Body Report, WT/DS332/AB/R, ¶ 224 

(published Dec. 3, 2007, adopted Dec. 17, 2007) [hereinafter Retreaded Tyres]. 
52 Shrimp/Turtle I, Appellate Body Report, supra note 209, at ¶ 153. See also Retreaded Tyres, Appellate Body 

Report, supra, ¶ 224 (quoting the passage from the Shrimp/Turtle report). 
53 Retreaded Tyres, Appellate Body Report, supra note 441, at ¶ 215.  
54 Id. at ¶¶ 227–30. 
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conservation of an exhaustible natural resource; it may not, as it did in Retreaded Tyres, result 

from decisions of trade tribunals or domestic courts.55 

 

Fourth, the Appellate Body has not clearly distinguished between “arbitrary” and “unjustifiable” 

discrimination. The WTO dispute settlement reports that interpret the chapeau have either 

conflated the discussion and analysis of unjustifiable discrimination and arbitrary discrimination, 

as in Reformulated Gasoline, or failed to explain why certain factors are considered as unjustifiable 

discrimination and other factors are considered as arbitrary discrimination, as in Shrimp/Turtle I 

and Retreaded Tyres. For this reason, this petition addresses all the various issues considered as 

unjustifiable discrimination and arbitrary discrimination in subsection 1, below.  

  

1.  The Pelly Amendment Does Not Constitute Arbitrary or Unjustifiable 

Discrimination  

 

For a measure to satisfy the requirements of Article XX chapeau, it cannot be applied in a manner 

that would constitute arbitrary or unjustifiable discrimination between countries where the same 

conditions prevail. Failure to meet this standard requires a measure to meet three elements. First, 

the application of the measure must result in discrimination. Second, the application of the measure 

that led to the discrimination must be arbitrary or unjustifiable. Third, the discrimination must 

occur between countries where the same conditions prevail. As described below, any 

discrimination resulting from the imposition of sanctions against Mozambique under the Pelly 

Amendment is not arbitrary or unjustifiable; nor is any discrimination between countries where 

the same conditions prevail.  

 

WTO and GATT dispute settlement panels have considered several factors when identifying 

whether a measure constitutes arbitrary or unjustifiable discrimination. First, panels have said that 

the measure must be flexible; a Member may not use a measure as a coercive ploy to make the 

laws of the other countries essentially the same as its own. Second, panels have ascertained 

whether the Member invoking the exception had other options available to it. Third, panels have 

investigated whether the measure is applied in a random or capricious way. Fourth, panels have 

examined whether the Member invoking the exception has applied the measure in a transparent 

and fair way. Considering these factors below, the Pelly Amendment and the trade restrictions 

proposed in Section IV do not constitute arbitrary or unjustifiable discrimination. 

 

a.   The Measure is Flexible and Not Coercive 

 

The Appellate Body in Shrimp/Turtle I concluded that the coercive effect of the U.S. Shrimp/Turtle 

Guidelines constituted unjustifiable discrimination because the Guidelines established a single, 

rigid standard to be met by all countries that was “essentially the same” as U.S. standards.56 In 

                                                 
55 Id. at ¶¶ 232, 247. This decision in Retreaded Tyres was based on Article XX(b), but because the analysis 

discussed above applies to the chapeau as a whole, the reasoning is equally applicable to measures invoked under 

Article XX(g).  
56 Shrimp/Turtle I, Appellate Body Report, supra note 209, at ¶¶ 161–64 stating The Appellate Body concluded by 

saying: 
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practice, the only way a country could be certified was to use Turtle Excluder Devices or fall 

within an extremely limited exception. In other words, the United States required other countries 

to maintain sea turtle conservation laws that were “essentially the same” as U.S. practices and 

procedures. The United States later amended its Shrimp/Turtle Guidelines to require foreign 

practices and procedures to be “comparable in effectiveness” to U.S. standards.57 The Appellate 

Body found that this requirement did not constitute arbitrary or unjustifiable discrimination, 

because it allowed the United States to take into account specific prevailing conditions in a foreign 

country.58  

 

As this requirement applies to Mozambique and rhino and elephant conservation, the Pelly 

Amendment is not coercive in the ways found discriminatory by the panels and the Appellate 

Body. Under the Pelly Amendment, the United States investigates whether particular countries are 

diminishing the effectiveness of a relevant program. The very nature of this petition, focusing 

solely on Mozambique, indicates that the Pelly Amendment does not impose a single inflexible 

standard applicable to all countries. This petition and others before it are highly fact specific, taking 

into account the specific action or inaction of specific countries. Significantly, the Pelly 

Amendment does not impose inflexible U.S. standards on Mozambique. Rather, it asks 

Mozambique to comply with its own international obligations under CITES. As such, the Pelly 

Amendment is not coercive. 

 

b.   The United States Has Exhausted Other Options 

 

The Appellate Body has found trade-related measures to be unjustifiable and/or arbitrary if, prior 

to imposition of measures, the WTO Member invoking the exception has failed to make good faith 

efforts to achieve the policy objective by alternate routes. In Reformulated Gasoline, for example, 

the Appellate Body found that “[t]here was more than one alternative course of action available,”59 

including cooperative arrangements with both foreign refiners and foreign governments.60 

                                                 
The actual application of the measure, through the implementation of the 1996 Guidelines and the 

regulatory practice of administrators, requires other WTO Members to adopt a regulatory program 

that is not merely comparable, but rather essentially the same, as that applied to the United States 

shrimp trawl vessels. Thus, the effect of the application of Section 609 is to establish a rigid and 

unbending standard by which United States officials determine whether or not countries will be 

certified, thus granting or refusing other countries the right to export shrimp to the United States. 

 
57 United States—Import Prohibition of Certain Shrimp and Shrimp Products, Recourse to Article 21.5 of the DSU 

by Malaysia, WT/DS58/RW, Panel Report, at ¶ 5.93 (adopted 15 June 2001) [hereinafter Shrimp/Turtle II, Panel 

Report]. 
58 Shrimp/Turtle II, Appellate Body Report, supra note 215, at ¶ 144.  
59 Reformulated Gasoline, Appellate Body Report, supra note 211, at 25. 
60 Id. at 27. The Appellate Body later concluded: 

 

We have above located two omissions on the part of the United States: to explore adequately 

means, including in particular cooperation with the governments of Venezuela and Brazil, of 

mitigating the administrative problems relied on as justification by the United States for rejecting 

individual baselines for foreign refiners; and to count the costs for foreign refiners that would 

result from the imposition of statutory baselines. 

 

Id. at 28 (emphasis added). The Appellate Body concluded that such discrimination constituted “unjustifiable 

discrimination” and a “disguised restriction on international trade.” Id. at 28–9. 
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Similarly, the Appellate Body in Shrimp/Turtle I found that the failure of the United States to 

attempt negotiations with the complainants was unjustifiable because 1) a legitimate course of 

action was reasonably open to the United States; 2) other methods should first be considered 

because unilateral trade restrictions are to be avoided in preference to multilateral measures; and 

3) unilateral trade restrictions tend to heighten the discriminatory influence of a measure.61 

Significantly, however, the duty requires serious good faith efforts to reach an agreement; the duty 

does not impose an obligation to reach an agreement.  

 

The Appellate Body in Shrimp/Turtle I considered the particular conservation concerns relating to 

sea turtles when determining what was required of the United States. This fact-specific analysis 

concerned the species being conserved and methods for conserving that species. In that situation, 

there was a “decided preference for multilateral approaches voiced by WTO Members and others 

in the international community in various international agreements for the protection and 

conservation of endangered sea turtles” that required the United States to make a good faith effort 

to reach an international agreement before imposing trade restrictions.62 This preference was due 

to the highly migratory nature of sea turtles, a characteristic that “demands concerted and 

cooperative efforts on the part of many countries whose waters are traversed in the course of 

recurrent sea turtle migrations.”63 In addition to this fact, there was general agreement that 

measures affecting transboundary problems should be dealt with through multilateral agreements. 

The United States chose cooperation with some trading partners, such as Latin American countries 

through the Inter-American Convention for the Protection and Conservation of Sea Turtles (the 

Inter-American Convention). However, the United States chose not to pursue negotiation and 

cooperation with other WTO Members, including the Southeast Asian countries that brought the 

WTO dispute. The Appellate Body in Shrimp/Turtle II “saw the Inter-American Convention as 

evidence that an alternative course of action based on cooperation and consensus was reasonably 

open to the United States” which the United States chose not to pursue.64 Further, the language of 

Section 609 actually required the United States to initiate negotiations. On these facts, the 

Appellate Body concluded that the United States should have engaged in good faith negotiations 

to resolve the problem prior to imposing trade restrictions.65 

 

The concerns of the panel and the Appellate Body are not at issue here, because the United States 

has a long history of working cooperatively to protect and conserve rhinos and elephants. In 

addition to implementing CITES for rhinos, elephants, and other species through the ESA, the 

United States also helps enforce the wildlife laws of other countries through the Lacey Act. If 

rhinos, elephants, or other wildlife have been acquired or exported illegally, the United States may 

seize those specimens. Moreover, the United States provides significant funding, technical 

assistance, education, and other measures to support the rhino and elephant conservation through 

                                                 
61 Shrimp/Turtle I, Appellate Body Report, supra note 209, at ¶ 166-172. 
62 United States—Import Prohibition of Certain Shrimp and Shrimp Products, Recourse to Article 21.5 of the DSU 

by Malaysia, WT/DS58/RW, AB-2001, at ¶ 122 (adopted 22 October 2001). 
63 Shrimp/Turtle I, Appellate Body Report, supra note 209, at ¶ 168. 
64 Shrimp/Turtle II, Appellate Body Report, supra note 215, at ¶ 128. 
65 Shrimp/Turtle I, Appellate Body Report, supra note 209, at ¶ 168.  
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the RTCA66 and AECA.67 A significant amount of funding has been directed at Mozambique for 

rhino and elephant conservation. In 2012, for example, the Fish and Wildlife Service provided 

$99,841 to combat elephant poaching in Mozambique’s Niassa National Reserve through aerial 

surveillance, deployment of a rapid reaction anti-poaching team, field ranger training, and 

supplying salaries and rations to anti-poaching patrols.68 In 2011, the Fish & Wildlife Service 

provided $49,913 to install a new security radio network in and around the Niassa Reserve.69 

 

Moreover, the United States has actively pursued rhino and elephant conservation efforts through 

CITES since 1977, when the Parties placed rhino populations in Appendix I. As illustrated in 

Section III of this petition, the United States and other CITES Parties have worked for more than 

30 years, through listings in the appendices, resolutions, and decisions to control trade and illegal 

killing of rhinos and elephants and to encourage Mozambique to implement its CITES obligations 

generally and to implement its obligations and recommendations of the Parties relating to rhinos 

and elephants specifically. These efforts exemplify the United States’ cooperation and leadership 

within CITES on rhino and elephant conservation.  

 

The application of trade restrictions under the Pelly Amendment to the conservation of rhinos and 

elephants may be the action needed to get Mozambique to implement its multilaterally agreed 

obligations. As noted above, the United States, the international community as a whole, and the 

CITES Secretariat have attempted many other courses of action to no avail. With many populations 

of rhino critically endangered, the threat of extinction for many rhino species is real. Similarly, 

poaching and illegal trade is ravaging African elephant populations. The imposition of trade 

sanctions on CITES-listed specimens from Mozambique is justified because Mozambicans are 

playing a central role in the declines of both rhinos and elephants.  

 

c.   The Pelly Amendment is Not Capricious or Random and Its 

Rationale Bears a Direct Relationship to Conservation of Rhinos 

and Elephants 

 

As noted in the introduction to Section B above, a discriminatory measure is considered arbitrary 

if the discrimination is unrelated to the policy goal. In such circumstances, the Appellate Body has 

said that the measure is random or capricious and constitutes arbitrary or unjustifiable 

discrimination. In Retreaded Tyres, Brazil banned imports of retreaded tires from all countries 

except those in MERCOSUR because a MERCOSUR tribunal concluded that the ban violated 

MERCOSUR rules. The Panel concluded that the resulting discrimination was not arbitrary 

                                                 
66 See generally Fish & Wildlife Service, Rhinoceros and Tiger Conservation Fund (providing project summaries 

reports relating to rhino conservation projects funded by the Fish & Wildlife Service), available at 

http://www.fws.gov/international/wildlife-without-borders/rhino-and-tiger-conservation-fund.html.  
67 See generally Fish & Wildlife Service, African Elephant Conservation Fund (providing project summaries reports 

relating to elephant conservation projects funded by the Fish & Wildlife Service), available at 

http://www.fws.gov/international/wildlife-without-borders/african-elephant-conservation-fund.html. 
68 USFWS, Wildlife Without Borders - African Elephant Conservation Fund: Project Summaries 2012, 4-5 (2012), 

available at https://www.fws.gov/international/wildlife-without-borders/multinational-speicies-conservation-acts-

african-elephant.html. 
69 USFWS, African Elephant Conservation Fund Summary FY 2011, 4 (2011), available at 

https://www.fws.gov/international/wildlife-without-borders/multinational-speicies-conservation-acts-african-

elephant.html. 

http://www.fws.gov/international/wildlife-without-borders/rhino-and-tiger-conservation-fund.html
http://www.fws.gov/international/wildlife-without-borders/african-elephant-conservation-fund.html
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because it was necessary to comply with a MERCOSUR ruling and it was implemented in the 

narrowest way possible.70 The Appellate Body overruled this conclusion. It agreed that Brazil’s 

selective import ban was not arbitrary or random, but said that the ban still constituted arbitrary 

discrimination within the meaning of Article XX because the rationale for the discrimination bore 

no relationship to the declared policy objective of protecting public health.71 

 

Contrary to Retreaded Tyres, any discrimination that results from the Pelly Amendment is directly 

related to the policy objective of conserving rhinos and elephants through the implementation of 

CITES. The discrimination would not be capricious or random because its sole purpose is 

Mozambique’s compliance with its international obligations to conserve rhinos and elephants. The 

rationale behind the Pelly Amendment and any trade restrictions taken pursuant to it bears a direct 

relationship to the objective of the conservation of rhinos. As noted in Section III, Mozambicans 

openly sell rhino horn and elephant ivory in public markets and engage in poaching of rhinos and 

elephants in Mozambique and South Africa, while the Mozambican government does little, if 

anything, to control this poaching and illegal trade or comply with its CITES obligations and 

recommendations of the Parties with respect to rhinos and elephants. The rationale behind the Pelly 

Amendment is to increase Mozambique’s compliance with CITES, which would improve 

implementation of CITES and reduce illegal international trade, thereby helping to conserve rhinos 

and elephants.  

 

d.   The Pelly Amendment Measure Will Be Applied in a 

Transparent and Fair Way 

 

The Appellate Body has also embraced transparency and fairness as elements of whether a measure 

unjustifiably or arbitrarily discriminates between countries where the same conditions prevail. In 

Reformulated Gasoline, the Appellate Body concluded that U.S. measures establishing pollutant 

levels in gasoline constituted “unjustifiable discrimination” and a “disguised restriction on 

international trade” because the United States failed to “count the costs” for foreign refiners of 

implementing statutory baselines for pollutant levels in gasoline.72  

 

The Appellate Body expanded on this theme in Shrimp/Turtle I, deciding that the administration 

of the measure must be transparent and predictable.73 The purpose of the transparency and fairness 

requirement is to assure WTO Members that their rights will not be restricted arbitrarily. This 

requirement promotes the general purpose of the chapeau: to make sure that any Article XX 

exceptions are applied in good faith and are not a means of circumventing a Member’s obligations 

towards another Member. Transparency imposes a measure of predictability, which also promotes 

fairness. Lastly, these requirements reassure a sanctioned country that the measure is being applied 

in a fair and just manner and not for any improper purposes.74  

 

                                                 
70 Brazil—Measures Affecting Imports of Retreaded Tyres, WT/DS332/R, Panel Report, ¶ 7.279 (published June 12, 

2007) (adopted Dec. 17, 2007). 
71 Retreaded Tyres, Appellate Body Report, supra note 441, at ¶ 232. 
72 Reformulated Gasoline, Appellate Body Report, supra note 211, at 28–9. 
73 Shrimp/Turtle I, Appellate Body Report, supra note 209, at ¶ 180. 
74 Id. at ¶ 181. 
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The Appellate Body concluded in Shrimp/Turtle I that the U.S. Shrimp/Turtle Guidelines were not 

transparent and predictable enough. The Guidelines did not include a clear procedure for a country 

to follow for certification. In addition, the procedure did not provide, prior to certification, any 

formal opportunity for an applicant country to be heard or to respond to arguments against it; the 

procedure gave no written explanation of why a country’s application was accepted or rejected; 

the procedure gave no specific notification of whether a country was accepted or rejected; and 

lastly, the procedure provided no review of, or appeal from, a denial of certification.75 As a 

consequence, the Appellate Body concluded that:  

 

The certification processes followed by the United States thus appear to be 

singularly informal and casual, and to be conducted in a manner such that these 

processes could result in the negation of rights of Members. There appears to be no 

way that exporting Members can be certain whether the terms of Section 609, in 

particular, the 1996 Guidelines, are being applied in a fair and just manner by the 

appropriate governmental agencies of the United States. It appears to us that, 

effectively, exporting Members applying for certification whose applications are 

rejected are denied basic fairness and due process, and are discriminated against, 

vis-à-vis those Members which are granted certification.76 

 

The Shrimp/Turtle Guideline’s lack of transparency, predictability, and formality led the 

Shrimp/Turtle I Appellate Body to conclude that the Guidelines were “contrary to the spirit, if not 

the letter, of Article X:3 of the GATT 1994.”77 A transparent and predictable administration of the 

measure assures WTO Members that the measure is not being applied arbitrarily.  

 

In Shrimp/Turtle II, the Panel concluded that the United States’ revised Guidelines complied with 

Article X:3 and fairness or “due process” requirements being read into the chapeau. The revised 

Guidelines were fair because they were more formal, transparent, and predictable in their 

requirements. Some of the specific procedures that satisfied the Appellate Body’s concerns 

regarding fairness and due process were: 

 

1.  The Guidelines allowed a country to learn of any certification problems it might have and 

how it could correct those problems.  

 

2.  U.S officials were required to visit with applicant countries to discuss and review any 

application deficiencies.  

 

3.  The Guidelines provided for two assessments of a country’s program, a preliminary one by 

15th of March, and a formal one, by the 1st of May, each year.  

 

4.  After the preliminary assessment, countries have the option to schedule face-to-face 

meetings about their application.  

 

                                                 
75 Id. at ¶ 180. 
76 Id. at ¶ 181. 
77 Id. at ¶ 183. 



EIA Petition to Certify Mozambique: Pelly Petition 

June 27, 2014 Page 17 

 

5.  Countries are notified in writing about any possible options a country can take to become 

certified, given a chance to submit new information, and later, if the application is rejected, 

given a written notification of the reasons for rejection and possible certification options in 

the future.  

 

6.  If a country would like to review or appeal the decision, it can request reconsideration of 

the decision or bring the matter to suit in the US Court System.78  

 

According to the Appellate Body, these changes to the Guidelines were sufficient to establish 

transparency, predictability, and formality in the measure’s administration so that certification 

determination was no longer arbitrary. Foreign countries could now understand the basis for a 

determination and respond with additional documents and information. They also knew exactly 

what the procedure was and avenues for participation. The changes in Guidelines show that “the 

implementing measure is no longer primarily based on the application of certain methods or 

standards, but on the achievement of certain objectives, even though the term ‘objective’ may, in 

this case, have a relatively broad meaning.”79 

 

Any trade restrictions imposed pursuant to the Pelly Amendment can easily comply with these 

fairness and due process requirements. Notice, administration, and application of a measure 

comparable to the approved Shrimp/Turtle II Guidelines can be achieved so that the entire process 

is formal, transparent, and predictable and there is no arbitrary administration or application of a 

measure. The Secretary of the Interior could accomplish these goals by acknowledging receipt of 

this petition in the Federal Register and in that notice request additional information from the 

public and Mozambique and establish the process described above. 

 

e.  Countries Where the Same Conditions Prevail 

 

In order for the discrimination to be “arbitrary” or “unjustifiable,” it must be against countries 

where the same conditions prevail. Although no panel has ever provided a clear interpretation of 

this requirement, the purpose of the chapeau provides some insight into which conditions to 

consider. Because the purpose of the chapeau is to prevent a Member from abusing an exception, 

the conditions to consider should be those that relate to the exception. The policy goal that is to be 

promoted by the measure at issue should be relevant to this analysis.  

 

The panel in EC–Tariff Preferences used this approach without explicitly saying so. In that case, 

countries were eligible for the European Communities’ preferential tariff rates based on the gravity 

of drug problems in those countries. While 12 countries received preferential tariffs, the Panel 

noted that seizures of opium and heroin in Iran, a non-recipient, were substantially higher than in 

Pakistan, a recipient. The Panel could find  

 

no evidence to conclude that the conditions in respect of drug problems prevailing 

in the 12 beneficiary countries are the same or similar, while the conditions 

prevailing in other drug-affected developing countries not covered by any other 

                                                 
78 Shrimp/Turtle II, Panel Report, supra note 215, at ¶¶ 5.129-5.135. 
79 Id. at ¶ 5.124. 
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preferential tariff schemes are not the same as, or sufficiently similar to, the 

prevailing conditions in the 12 beneficiary countries.80 

 

As a consequence, the Panel found that the EU had not established that the application of the EU’s 

measure did not constitute a means of arbitrary or unjustifiable discrimination between countries 

where the same conditions prevail.81 

 

In the situation relating to rhino and elephant conservation and the Pelly Amendment, the policy 

goal is conservation of rhinos and elephants through effective implementation of CITES. When 

considering whether discrimination occurs, it is necessary to look at conditions relating to rhino 

horn and elephant ivory trade and CITES implementation in Member countries. In particular, the 

conditions that should be considered are:  

 

1.  the amount of illegal international trade in rhino horn and elephant ivory in the Member 

country,  

2.  the level of involvement of Mozambican nationals in the illegal trade and poaching of 

rhinos and elephants, and 

3.  the engagement of the Mozambican government in controlling this trade, in particular by 

implementing its CITES responsibilities with respect to rhinos and elephants.  

 

As Section III makes clear, Mozambicans are playing a central role in the continuing decline of 

rhinos and elephants. Mozambicans poach rhinos and elephants, both in Mozambique and in South 

Africa. Mozambicans openly sell rhino horn and elephant ivory in public markets. The government 

is doing little, if anything, to prevent these activities. In fact, Mozambique is failing to implement 

the resolutions and decisions of the Parties with respect to rhinos and elephants, including 

Resolution Conf. 9.14 (Rev. CoP15) and Resolution Conf. 10.10 (Rev. CoP16). For example, it is 

failing to identify and report on rhino horn and ivory stockpiles and seizures of rhino horn and 

ivory, two critical features of the CITES regime for ensuring that illegally obtained rhino horn and 

elephant ivory does not enter international trade. Further, Mozambique has failed for more than 30 

years to adopt legislation that adequately implements CITES; current legislation, for example, fails 

to impose penalties significant enough to deter illegal international trade. Whether for rhinos in 

Decisions 16.87 and 16.88 or in ETIS reports, Mozambique continues to be specifically identified 

by the CITES Parties for its central role in the rhino horn and ivory trade. For these and other 

reasons articulated in this petition, the Secretary of Interior must certify Mozambique as 

diminishing the effectiveness of CITES. 

 

 

2.  The Trade Related Measures under the Pelly Amendment Are Not a 

Disguised Restriction on International Trade 

 

Trade restrictions imposed pursuant to the Pelly Amendment would not be a disguised restriction 

on international trade. In Retreaded Tyres, the Panel analyzed this factor “with a reasoning almost 

identical to that it had developed in respect of the existence of arbitrary or unjustifiable 

                                                 
80 EC–Tariff Preferences, Panel Report, supra note 408, ¶ 7.234 (emphasis in original). 
81 Id. at ¶ 7.235. 
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discrimination.”82 The Appellate Body followed this analysis. It reasoned that since it reversed the 

Panel’s arbitrary and unjustifiable discrimination analysis, it therefore must reverse the Panel’s 

disgusted restriction on trade analysis since that analysis is essentially the same as the arbitrary 

and unjustifiable analysis.83 Following this reasoning, since the Pelly Amendment does not 

constitute arbitrary or unjustifiable discrimination between countries where the same conditions 

prevail, it does not constitute a disguised restriction on trade. 

 

In addition, Reformulated Gasoline said that, at a minimum, disguised restriction on international 

trade means more than a “concealed or unannounced restriction.”84 The application of the Pelly 

Amendment to CITES-listed species in Mozambique is not a disguised restriction on international 

trade. For one, the Pelly Amendment establishes a test that is directly related to a country’s 

diminishment of a threatened or endangered species program. The intent of the trade restrictions 

are clear; to encourage compliance with international agreements in order to protect the threatened 

or endangered species covered by the agreement. The sole intention of the trade restrictions is to 

encourage Mozambique to help conserve rhinos and elephants through the implementation of its 

CITES obligations. With the number of poached rhinos and elephants escalating, and 

Mozambicans involved in both the poaching and illegal trade in the horn and ivory, any trade 

restrictions imposed would be directly related to that purpose and not for any protectionist 

purposes. Therefore, any trade restrictions imposed pursuant to the Pelly Amendment are not 

disguised restrictions on international trade. 

 

 

                                                 
82 Retreaded Tyres, Appellate Body Report, supra note 441, at ¶ 238. 
83 Id. at ¶ 239. 
84 Reformulated Gasoline, Appellate Body Report, supra note 211, at 25 (emphasis in original). The Appellate Body 

in Reformulated Gasoline also stated: 

 

We consider that “disguised restriction”, whatever else it covers, may properly be read as 

embracing restrictions amounting to arbitrary or unjustifiable discrimination in international trade 

taken under the guise of a measure formally within the terms of an exception listed in Article XX. 

 

Id. at 25. Defined in this way, however, it is unclear how to distinguish a “disguised restriction” from an “arbitrary” 

or “unjustifiable” one. 


